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DISTRICT: SONITPUR 

IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST 

CLASS, SONITPUR, TEZPUR       

                                        

G.R. Case No. 1477/2014 

U/Ss. 457/380 IPC 

 

   SH. DIP DAS 

   S/O SH. BETHA RAM DAS 

   VILL: GABHORU BLOCK 

   P.S: TEZPUR 

   DISTRICT: SONITPUR 

   ASSAM                                                    - ACCUSED 

   

VERSUS 

   STATE OF ASSAM                           - PROSECUTOR 

 

                       PRESENT:  JAYASHREE BORA, AJS 

                                 JUDICIAL MAGISTRATE FIRST CLASS  

                                 SONITPUR, TEZPUR 

 

ADVOCATES APPEARED 

FOR THE PROSECUTION: Sh. Ashok Sharma, Learned APP 

                FOR THE ACCUSED: Sh. N.K. Mishra, Learned Legal Aid Counsel 

                                                                                                                                  

CHARGE FRAMED ON: 13/10/15 

EVIDENCE RECORDED ON: 02/01/15, 30/01/15, 12/03/15, 

13/05/15, 11/06/15, 22/07/15 
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ARGUMENT HEARD ON: 04/08/15 

JUDGMENT DELIVERED ON: 18/08/15 

JUDGMENT 

1. The prosecution in this case was launched by the 

lodging of the ejahar by PW1 on 26/06/14 at Tezpur P.S. 

to the effect that on the night of 25/06/14 at around 12 

o’clock, at Dipota Gabhoru block, some unknown 

miscreant committed theft of the e-district project’s 

computer set, U.P.S, V.C. camera and other articles by 

breaking open the lock of the door. While inquiry 

regarding the incident was underway, the accused 

person’s wife, that is CW1, who happens to reside by the 

side of Dipota Block, rang up PW1 from the phone number 

84020-42027 and intimated him that the accused had 

stolen the aforesaid articles and concealed them in their 

house. 

2. On receipt of the FIR, the police registered Tezpur P.S. 

case No. 730/14 u/ss. 454/380 IPC and conducted 

investigation into the matter. On completion of 

investigation, the police laid charge sheet against the 

accused u/ss. 457/380 IPC.  

3. The accused was arrested and he has been in judicial 

custody since 27/06/14. Legal aid counsel was appointed 

to defend the accused. Copies of relevant documents were 

furnished to the accused in accordance with Sec. 207 

CrPC. Formal charge u/ss. 454/380 IPC was framed 

against the accused. The same was read over and 

explained to him to which he abjured his guilt and claimed 

to be tried.  
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4. During trial, the prosecution examined as many as 7 

witnesses and 1 witness was examined as a court witness. 

4 documents were exhibited as prosecution exhibits. On 

the closure of prosecution evidence, the statement of the 

accused was recorded u/s. 313 CrPC. Defence chose not 

to adduce any evidence.  

5. Upon hearing both the parties and perusal of the 

records, the points for determination have been 

formulated as follows- 

(i) Whether the accused on 25/06/14, at Dipota Gabhoru 

block, committed the offence of house breaking after 

sunset and before sunrise, by entering into the computer 

room by breaking open the lock of its entrance door for 

the purpose of committing the offence of theft, and 

unlawfully remained there, and thereby committed an 

offence punishable under Sec.  457 IPC? 

(ii) Whether the accused on the aforesaid day and at the 

aforesaid place, committed theft of computer set, U.P.S, 

V.C. camera and other ancillary articles from the computer 

room used for custody of property and thereby committed 

an offence punishable under Sec. 380 IPC? 

Discussion, Decision and Reasons for Decision  

6. I have gone through the evidence on record and heard 

the learned counsels on both sides and I shall now discuss 

and decide the points formulated. Both the points are 

taken up for discussion together as they are intricately 

inter-connected and decision in one would materially 

impact the decision in the other. 
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7. The prosecution has argued that the PWs have 

corroborated each-other on the vital aspects thereby 

negating the defence pleas. It is contended that the 

circumstantial evidence on record form a complete link 

pointing to the guilt of the accused beyond doubt. 

8. The defence has taken the stand of total denial. For a 

clearer understanding of the defence plea, I would like to 

specifically spell out the same as decipherable from the 

suggestions put to the PWs in the course of their cross 

examination- 

(i) No such incident of theft as alleged had at all taken 

place, 

(ii) The articles alleged to be stolen were never stored 

inside the place from where they were allegedly stolen,  

(iii) The accused did not commit any act of house- 

breaking by effecting his entrance into the room by 

breaking the lock of the entrance door, 

(iv) No recovery of stolen articles was effected at the 

behest of the accused 

(v) The accused has been falsely implicated in this case by 

his wife, that is CW1, as he used to consume alcohol and 

physically torture her  

9. To buttress his stand as regards acquittal of the 

accused, learned defence counsel has argued on the 

following points- 

(i) The first informant (PW1) is a reported witness and 

therefore his personal knowledge as to the time of 

occurrence is unexplained, 
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(ii) The prosecution has failed to exhibit the stolen articles 

and the broken lock, 

(iii) Lack of explanation for omission to implicate the night 

chowkidar, who had the custody of the keys of the 

computer room 

(iv) CW1’s knowledge as regards the presence of the 

stolen articles in her house is unexplained 

APPRECIATION OF EVIDENCE 

10. In the backdrop of the rival contentions of the parties 

as above, let me analyze the evidence on record.  

11. First let me determine whether the defence plea that 

no incident of theft as alleged had taken place, holds any 

water. Entering the witness box as PW1, the first 

informant deposed to the effect that he is the District-in-

charge of the e-district project. Around 6 months ago 

(from the date of his deposition in court), at Dipota 

Gabhoru block, there was a theft of the e-district project’s 

computer, monitor, U.P.S, V.C. camera and other ancillary 

articles. According to him he learned about the theft on 

the following day on being telephonically informed by 

PW2. In his evidence PW6, the POP in-charge at Gabhoru 

Block, has corroborated PW1 as regards intimating him 

about the incident which negates the defence plea that 

PW1 is a reported witness. PW2, PW3, PW4 and PW5 

have also in the same vein deposed about the theft of 

computer from the computer room of development block 

office at Gabhoru block and there is nothing to disbelieve 

the testimonies of the PWs on this count. In view of the 

consistent evidence of the PWs on the aspect of the 
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occurrence, the defence plea that no incident of theft at 

all had taken place, pales into insignificance.  

12. Next what is to be seen is whether the accused is the 

author of the alleged crime. Admittedly there is no eye 

witness to the occurrence. Hence, let me discuss as to 

whether the circumstances justify the allegations made by 

the prosecution that the accused had committed the 

offence of theft by obtaining his entry into the computer 

room of the project office under the supervision of the 

informant under circumstances which constituted house 

breaking by night. 

13. In her evidence in chief CW1 stated that in June 2014, 

there was a theft of computer at Dipota gabhoru block. 

On the following morning at around 9 AM, she saw the 

computer set in the firewood storage room of her house. 

Thereafter she rang up the informant’s nephew, namely 

Jayanta who came to their house with the police and the 

accused produced the said articles from the shrub in the 

presence of the police, journalists and people from the 

block. During her cross examination the defence could not 

elicit anything so as to lead me to disbelieve her 

testimony. In fact, during her cross examination CW1 

stated that accused did not return home on the night of 

the occurrence. On the following morning she witnessed 

the computer set lying on the bed in the firewood storage 

room. She also deposed that she saw the accused covered 

the articles in a gunny bag and carried the same in the 

bamboo yard behind their house. In his evidence PW6 has 

corroborated CW1 on the aspect of receiving the 

telephonic information from CW1 to the above effect.  
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14. The defence has not challenged the recovery per se. 

What is under challenge is the recovery at the instance of 

the accused. Perusal of Exhibit 2 shows that PW7, the 

Investigating Officer of the case, has stated therein that 

he had seized the stolen articles in the presence of the 

seizure witnesses on being produced by the accused. In 

his evidence in court, PW7 deposed that at the place of 

occurrence, the accused stated before him that he had 

committed theft of the computer and its attached articles 

from Gabhoru block on the previous night and that he can 

produce the same. Thereafter he along with his staff in 

the presence of the public were led by the accused to the 

place where the stolen articles were kept and then the 

same were recovered from one bamboo yard as shown 

and produced by the accused in the presence of the 

witnesses.  

15. Seizure witness PW4 has deposed that the accused 

himself showed the stolen articles kept inside the jungle 

and recovered the same with his own hands. PW6 has 

deposed that at the place of occurrence, the accused 

himself admitted that he had taken the stolen articles and 

he himself recovered the same. Though the aforesaid 

facts were admittedly not stated by the respective PWs 

before the police, the same does not weaken the case of 

the prosecution as in his examination u/s. 313 CrPC, the 

accused has admitted that he had recovered the articles 

from the bamboo yard behind his house. Perusal of the 

evidence of the above witnesses clearly proves the fact 

that 1 CPU, 1 monitor, 1 VT camera, 1 UPS, 1 key board 

and 1 mouse were recovered which is evident from the 

seizure list (Exhibit 2). The only conclusion that can be 

drawn from the above is that the stolen articles were 
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recovered at the behest of the accused. The accused 

could have knowledge about the place of concealment of 

the stolen articles only when he was privy to the crime 

and not otherwise. Further, the accused has not provided 

any explanation as to how he came to know that the 

stolen articles were kept in the bamboo yard behind his 

house. Therefore, I am persuaded to hold that the 

accused committed the offence of theft of 1 CPU, 1 

monitor, 1 VT camera, 1 UPS, 1 key board and 1 mouse 

belonging to the informant.  

16. PW1 has stated in his evidence that the computer 

room is kept locked and guarded by a chowkidar. In his 

cross examination PW1 state that the police did have a 

look at the lock, but it was not seized. PW2 stated that 

when he along with PW3 arrived at the project office, they 

saw that the lock of the computer room was broken and 

the computers were missing there from. PW6 has stated 

that on arriving at the place of occurrence he saw that the 

L-drop of the computer room was cut and the door was 

open and the office computer, UPS, monitor and CC 

camera were missing from the computer room. PW7 has 

also stated that during his visit to the place of occurrence 

he saw that the door of the computer room was open and 

the L-hook of the door was scratched. If the accused 

really broke the lock of the computer room, then the 

police ought to have seized the broken lock. But no such 

seizure was made. Further there is no eyewitness who 

saw the accused entering into the computer room by 

breaking the lock. Hence it is held that the prosecution 

has failed to prove by leading cogent evidence that the 

accused committed house breaking at night. 
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17. In view of the discussions made above it is held that 

the prosecution has proved beyond reasonable doubt that 

the accused has committed the offence of theft of 1 CPU, 

1 monitor, 1 VT camera, 1 UPS, 1 key board and 1 mouse 

belonging to the informant and as such the point for 

determination no. 2 stands answered in the affirmative in 

favour of the prosecution.  

18. It is further held that the prosecution has failed to 

prove that the accused has committed the offence of 

house breaking by night. As such the point for 

determination no. 1 stands answered in the negative in 

favour of the accused.  

ORDER 

19. In view of the discussion above and the decisions 

reached in the foregoing points for determination, it is 

held that the prosecution has successfully proved beyond 

reasonable doubt that accused Sh. Dip Das has committed 

the offence u/s. 380 IPC. As such the accused is found 

guilty u/s. 380 IPC and he is convicted under the said 

section. However, the prosecution has failed to prove 

beyond reasonable doubt that the accused committed the 

offence u/s. 457 IPC and hence he is acquitted of the 

charge u/s. 457 IPC. 

20. Having regard to the nature of the offence and the 

manner of its commission indicating that the offence was 

committed not for meeting any pressing need but on 

account of greed, I am not inclined to extend to the 

accused/convict the benefit of the provisions of the 

Probation of Offenders Act, 1958. 
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21. I have heard the accused/convict on the point of 

sentence. 

22. Considering the length of detention of the 

accused/convict in judicial custody and the absence of 

criminal antecedents against him, the accused/convict is  

sentenced to undergo R.I. for 1 year and to pay fine of 

Rs. 300/- and in default to further undergo S.I. for 

another 7 days u/s. 380 IPC.  

23. The period of detention already undergone is to be set 

off. 

24. Furnish a free copy of the judgment to the 

accused/convict. 

25. The case is disposed of on contest without cost. 

 

Given under my hand and the seal of this court on this 

18th day of August 2015 at Tezpur.         

 

 

                                                               Jayashree Bora 
                                           Judicial Magistrate First Class                                                                                                                                                                                                
                                                           Sonitpur, Tezpur 
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APPENDIX 

PROSECUTION EXHIBIT: 

Exhibit 1- Ejahar 

Exhibit 2- Seizure List 

Exhibit 3- Charge Sheet 

Exhibit 4- Sketch Map 

DEFENCE EXHIBITS: 

NONE 

PROSECUTION WITNESSES: 

PW1- Sh. Tileswar Deka 

PW2- Sh. Narayan Das 

PW3- Sh. Modhai Das 

PW4- Sh. Mukunda Nath 

PW5- Smt. Supriya Pal 

PW6- Sh. Jayanta Handique 

PW7- A.S.I Budhon Bora 

CW1- Smt. Jugomaya Das 

DEFENCE WITNESS: 

NONE 

                                                                                                                                         

Jayashree Bora 

                                         Judicial Magistrate First Class 

         Sonitpur, Tezpur 


